No.U6- 131245 /2018/PHQ),
Police Headquarters,
Thiruvananthapuram,
Dated, 25-09-2018.
Circular No. 27 /2018

Sub:- Consensual sexual relationship between two adults, whether
"homosexuals, heterosexuals or lesbians, decriminalized —

section 377 of the Indian Penal Code, 1860 partially struck
down by Hon’ble Supreme Court — under investigation cases
directions - reg. '

Ref: - Judgment of the Hon’ble Supreme Court dated
06-09-2018 in Navtej Singh Johar _Vs. Union of India
[W.P. (Criminal) No.76 of 2016]

Hon’ble S'upreme Court, in the judgment cited, had overruled
its earlier judgment in Swreshkumar Koushal Vs. Naz Foundation [Civil Appeal

_N0.10972 of 2013] and ruled that section 377 of the Indian Penal Code,_ 1860,

in so far as it criminalises even consensual sexual acts between competent
adults, fails to make a distinction between non-éons_ensual and consensual |
sexual acts of competent adults in private space which are neither harmful nor
contagious to the society. Such consensual carnal intercourse among adults, be it
homosexual or heterosexual, in private space, does not in any way harm the
public decency or morality. Therefore, section 377 IPC was partially struck
down by.the Hon'ble Court as violating Articles 14 and 19(1)a) of the

Constitution of India. The provisions of section. 377 will continue to govern

non-consensual sexual acts against adults, all acts of carnal intercourse against

minors (POCSO cases). and acts of bestiality.
| All District Police Chiefs are hereby directed to download the full text of
the jydgment from the Police website, comply with the ratio of the verdict and
brief all the field officers. The judgment shall not lead to the re-opening of any
conclided prosecutions, but should be relied upon in all pending matters
whe»thér they are at the trial, appellate, or revision stéges.
As regards Under Investigation cases involving section 377 IPC, the

following directions are issued for strict compliance:-




1. The SHOs shall list out all cases involving section 377 IPC and categorise -
them as either cases registered on complaints or sto motu actibn taken cases.
2. In all cases where cases were registered on complaints, investigation shall be
continued and final report filed before the competent courts.
3.Where suo motu cases under section 377 IPC were registered by the Police
without a corhplaim, it shall be immediétely ascertained - whether the case
pertains to consensual sex, and if so, a Further Action Dropped report may be
filed before the court concerned. If the case relates to non-consensual sex, thenA
complaint of the aggrieved party shall be obtained for procéeding further with
the_?investigation of the case.
4. If any case u/s 377 IPC is under investigation avlong wiih sexual offences like
“section 376, 376A, 376D IPC or POCSO offences etc., it is to be remelhbered
that non-consensual sex is implied and mvestloatlon shall be continued on all
the offences including section 377 IPC and final reports filed before the
competent coﬁﬂs.

The District Police Chiefs are hereby directed to submit Action
Taken Report on the above directions within one month from the date of

issuance of this Circular to this office without fail.

q

Loknath Behera, IPS,

Director General of Police &

State Police Chief.

To '
All SHOs of all Police Stations..
All Officers in List B- for information and urgent necessary action.
CAs to all Officers in PHQ (Hard Copy)

. DD, PR for information & n/a
Copy to: Circular Reglqter Kerala Police Websnc
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